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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

3rd August, 2019 

TITLE SUIT NO. 10/2012 

 Sri Sajal Singha 
 S/o Sri Sukumar Singha 
 Vill- Rubber Bagan, 
 Mouza–Mahabhairab, 
 PO & PS – Tezpur, 
 District-Sonitpur,Assam    .......... Plaintiff 
         
    -VERSUS - 
 
(1) Sri Badal Chandra Barhoi 
 S/o (L) Jogen Chandra Barohi, 

Vill- Madhyapara Tezpur Town, 
          Ward No.15, 

Mouza–Mahabhairab, 
PO & PS – Tezpur, 

 District-Sonitpur,Assam  
(2) Sri Gopal Chandra Ghosh  
 S/oSri RabindraChandra Ghosh, 

Vill- Madhyapara, Bye Lane No.3, 
Mouza–Mahabhairab, 
PO & PS – Tezpur, 

 District-Sonitpur, Assam  
          ......... Defendant

     
 

“This is a suit for specific performance of 
contract for sale, recovery of possession, 
permanent injunction compensation/ 
damagesand came up for final hearing 
on-17/07/2019.” 

 
Ld. Advocate appeared for the plaintiff           : - Mr. S. Mishra 
Ld. Advocate appeared on behalf of defendant: - Mr. S.K. Singh 

JUDGMENT  

PLAINTIFF’S CASE: 

1. Plaintiff‟s case appears to be in a short campus is that defendant is 

owner and possessor of land measuring 1 Katha 6 Lessas including 
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house standing thereon covered by P.P No.37 under Dag No.205 of 

Tezpur Town 4th part, Mouza-Mahabhairab, P.S-Tezpur, Dist- Sonitpur, 

Assam and hereinafter referred as „suit land’. That the defendant on 

01-12-2010 offered to sale the suit land including house and structures 

standing thereon to the plaintiff and accordingly the defendant fixed 

sale consideration amount for the schedule properties at Rs.65,00,000/-

(Rupees Sixty Five Lakhs) only and the plaintiff accepted the offer of the 

defendant and agreed to purchase the schedule properties on sale 

consideration of Rs.65, 00,000/-(Rupees Sixty Five Lakhs) only. That the 

plaintiff on 07-12-2010 paid an advance amount of Rs.50,000/-(Rupees 

Fifty Thousand) only through Cheque No.034184 of Bank of Maharastra, 

Tezpur Branch out of total sale consideration amount of Rs.65,00,000/-

(Rupees Sixty Five Lakhs) only to the defendant. The defendant on 

receipt of the said advance amount in presence of witnesses on the 

same day i.e. on 07-12-2010 entered into written contract with the 

plaintiff by executing Deed of Advance for sale of land and house. That 

the defendant promised to obtain requisite permission for sale from the 

Deputy Commissioner, Sonitpur, Tezpur and No Objection Certificate 

from the Tezpur Development Authority. As per Deed of Advance dated 

07-12-2010 the balance amount of Rs.64,50,000/-( Rupees Sixty Four 

Lakhs Fifty Thousand) only was payable in installments such as 

Rs.20,00,000/- only payable within the month of December 2010 and 

Rs.20,00,000/- only payable in the month of January 2011 and rest 

amount Rs.19,50,000/- only payable in the month of August 2011. That 

plaintiff on 15-12-2010, 22-12-2010, 30-12-2010 

tenderedRs.20,00,000/-(Rupees Twenty Lakhs) only to the defendant, 

but the defendant stated that he would get measured the land through 

Lat Mandal and shall accept the said amount. That plaintiff in the month 

of January 2011 on several occasions i.e. on 20-01-2011, 24-01-2011, 

30-01-2011 tendered Rs.40,00,000/-(Rupees Forty Lakhs) only to the 

defendant and requested him to accept the same, but the defendant 

stated that due to some urgent work he was unable to pursue for 
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measurement of the schedule land through Lat Mandal and he shall 

accept the balance amount on measurement and demarcation of the 

schedule land. That plaintiff again in the month of August 2011 on 02-

08-2011, 10-08-2011, 18-08-2011, 28-08-2011 tendered the balance 

sale consideration amount Rs.64,50,000/-(Rupees Sixty Four Lakhs Fifty 

Thousand) only to the defendant and requested him to accept the same 

and execute the Registered Sale-Deed in favour of the plaintiff. But the 

defendant did not accepted the balance sale consideration amount 

stating the at any cost he shall get measured the schedule land through 

Lat Mandal as there is doubt of encroachment by neighbors. Thereafter, 

the plaintiff on 16-03-2012, 17-03-2012 came to know that the 

defendant had been bargaining with several persons for sale of the 

schedule properties at a higher sale consideration than concluded 

contract dated 07-12-2010. The plaintiff has come to know that the 

defendant in a most illegal manner filed petition before the Deputy 

Commissioner, Sonitpur, at Tezpur, for obtaining requisite permission for 

sale of the schedule properties to some other person in violation of the 

concluded contract dated 07-12-2010. In the first week of March 2013 

Sri Gopal Chandra Ghosh, S/o Sri Rabindra Kr Ghosh of Madhyapara, 

Tezpur told the plaintiff and several other persons that he has 

purchased the suit land from defendant Sri Badal Barhoi . The plaintiff 

immediately made inquiry in the Sr. Sub-Registry Office, Tezpur and on 

05-03-2013 obtained certified copy of Registered Sale Deed No.224 of 

the year 2012 of Sr. Sub-Registry Office, Tezpur and came to know for 

the first time on 05-03-2013 that the defendant Badal Barhoi on 26-12-

2012 sold the suit land to Sri Gopal Chandra Ghosh, on sale 

consideration amount of Rs.10, 00,000/-(Rupees Ten Lakhs) only.  He 

further pleaded that the Registered Sale-Deed No.2244 for the year 

2012 of Tezpur Sub-Registry Office, registered on 26-12-2012 is 

fraudulent, null, void, inoperative in law and liable to cancelled 

forthwith. And hence, the plaintiff has filed this instant suit against the 
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defendant praying to pass decree of specific performance of contract 

along with other consequential reliefs. 

Case of the defendants:- 

2. Both the defendants contested the suit by filling written statement both 

in law and facts denying the entire contentions of the plaintiff‟s story. It 

disclosed from the written statement of defendant no-1 that he admits 

that Sri BadalBarhoito be the owner of the suit land. It is further pleaded 

that defendant no. 1 was in need of money and entered into an 

agreement of sale of suit land with plaintiff but conduct of the Plaintiff 

was not up to the mark in fulfilling his promises and accordingly 

defendant no. 1 offered to sell his land to him at a much low price than 

that was agreed with the plaintiff.And they entered into an agreement 

on 01/03/11.Subsequently, he purchased the suit land through 

registration of sale deed on-26/12/12 and subsequently, his name also 

recorded in the settled record. That plaintiff knew the entire 

developments since he kept on making petitions before the office of the 

Deputy Commissioner, Sonitpur, to prevent the process of grant of 

permission and he even succeeded there for a considerable time despite 

the fact that there was no injunction from the Hon‟ble Court. That 

plaintiff agreed to receive back half Rs.50,000/-(Rupees Fifty Thousand) 

i.e. Rs.25,000/- from his advance amount which was returned back on 

01/03/11 in front ofthe defendant No.2 and left the other half as 

compensation to the defendant for his failure to adhere to the terms 

and conditions of the agreement. Upon the above the defendant no-1 

prayed to dismiss the suit with cost. 

3. In his written statement defendant no-1 Badal Barhoi pleaded that he is 

the owner of the land measuring 1 Katha 6 Lessas covered under Dag 

No.205 of Periodic Patta No.37 and upon the land there are many shop 

rooms, which are occupied by different tenants. One of the tenants is Sri 

Gopal Ch. Ghosh. That he entered into a contract for sale of the suit 

land with plaintiff on 07-12-2010 and the plaintiff failed to comply with 

the terms and conditions of the agreement. Plaintiff even tampered with 
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the agreement in order to create false cause for filing the instant suit to 

harass this defendant. It is further pleaded that there was stipulation in 

the agreement that the plaintiff would pay to this defendant Rs.20 lakhs 

in the month of December 2010, another Rs.20 Lakhs in the month of 

January 2011 and the balance amount of Rs.19,50,000/- in the month of 

August, 2011. That the plaintiff did not come forward to pay a single 

penny after entering into the contract as he could not manage the 

funds. He is hereby given notice through this pleadings to produce his 

Income Tax Return to show that he had necessary funds available 

immediately after the agreement was entered into or at the time when 

the suit was filed or even thereafter. That he resides at Guwahati and it 

was agreed that the plaintiff would obtained the permission from the 

concerned offices prior to execution of any sale deed and he even 

signed necessary forms and handed over the same to the plaintiff who 

took the responsibility to obtain the permission from the concerned 

offices such as from Tezpur Development Authority and office of the 

Deputy Commissioner, Sonitpur.That the plaintiff made admission in 

front of defendant and others that he could not manage any fund. He 

advised this defendant to sell the land to someone else. Accordingly, 

defendant no-1 entered into an agreement for sale of the suit land and 

houses / shops with one of his tenants, Sri Gopal Ch. Ghosh on 01-03-

2011 at a sum of Rs.50 lakhs which was much below the price fixed 

between the plaintiff and defendant. That the process of obtaining 

permission to execute the sale deed was going on and meanwhile the 

plaintiff agreed to receive back half Rs.50,000/- i.e. Rs.25,000/- from his 

advance amount and same was returned back on 01-03-2011 in front of 

Sri Gopal Ch. Ghosh and plaintiff left the other half as compensation to 

the defendant for his failure to adhere the terms and conditions of the 

agreement. That defendant no-1 at the relevant point of time was 

suffering from financial hardship. That no cause arose on the dates as 

mentioned in the said paragraph.That the plaintiff is not entitled to any 

of the reliefs as claimed in the prayer portion of the plaint. 
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4. Upon the above said pleading my predecessor in office framed the 

following issues:- 

ISSUES 
1. Whether there is any cause of action for the suit? 
2. Whether suit is not maintainable in its present 

form?  
3. Whether the suit is barred by waiver, estoppels and 

acquiescence?  
4. Whether on 07-10-2010 the plaintiff entered into an 

agreement for sale with the defendant No.1 for sale 
of the schedule-land for a consideration of 
Rs.65,00,000/- and paid an advance consideration 
of Rs.50,000/- to defendant No.1? 

5. Whether the defendant No.1 didn’t execute the 
sale-deed in spite of the plaintiff’s repeated request 
and therefore, has failed to perform his part of the 
contract? 

6. Whether the defendant No.1 fraudulently soldthe 
schedule-land to defendant No.2 vide 
RegisteredSale Deed No.2244 of 2012 dated 
26/12/12?    

7. Whether the Registered Sale-Deed No.2244 of 2012 
of 2012 dated 26/12/12is fraudulent, null and void, 
and liable to be cancelled? 

8. To what relief(s) the plaintiff is entitled? 
5. On perusal of the entire case record it divulges before this court that my 

predecessor in office due to oversight failed to frame one pertinent issue 

in respect of suit for specific performance of contract. Hence, for the 

sake of proper ends of justice and also for proper adjudication of real 

points of controversy between the parties this court framed one 

additional issue in exercising power conferred under order-14 Sub-Rule-

3 of CPC. 

   ADDITIONAL ISSUE 
9. “Whether plaintiff was always ready and willing 

perform his part of the contract?” 
6. During the argument hearing learned advocate appearing on behalf of 

the defendants argued before this court strenuously that plaintiff failed 

to prove that he is/was ready to perform his part of contract by 

adducing any cogent evidences before this court.  

7. Per contra, learned advocate appearing for the plaintiff vehemently 

submitted before this court that plaintiff‟s suit is liable to decreed with 
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cost as the plaintiff established and proved the contentions of plaint by 

adducing trustworthy evidences before this court.  

8. Plaintiff as well as defendant side adduced both ocular as well as 

documentary forms of evidences. For the sake of brevity of the 

judgment let us reproduce some relevant portions of the evidence 

presented by both the sides briefly as follows :- 

EVIDENCES ADDUCED BY THE PLAINTIFF 

9. Plaintiff Sri SajalSinghaexamined as many as sevennos. of witnesses 

includinghimself and relied upon several nos. of documents.PW-1 

submitted his examination-in-chief through affidavit supporting and 

reproducing the entire contents of the plaint and she exhibited the 

following documents:- 

Ext.1 is the Deed of Advance, i.e. Baina Nama 
Ext.1 (1) and 1(2) are signatures of plaintiff Sajal Singh 
Ext.1 (3) and 1(4) are signatures of Sri BadalCh.Baroi 
Ext.1 (5) is signature of witness Sri Manash Dutta 
Ext.1 (6) is signature of witness Sri Swapan Mandal 
Ext.1 (7) is signature of Drafter Sri RunupPandit  
Ext.2 is certified copy of Jamabandi of P.P No.37  
Ext.3 is the certified copy of sale deed No.2244 of 
Tezpur Sub-Registry Office, registered on 26-12-2012. 
Ext. 3(1) is the scan copy of the said registered Sale 
Deed  No.2244 for the year 2012 of Senior Sub-Registrar 
Office, Tezpur.  
Ext.4 is certified copy of Sale Permission  
Ext.5 is certified copy of No objection from Tezpur 
Development Authority  
Ext.6 is objection filed by plaintiff before the Tezpur 
Municipal Corporation. 
Ext.7 is objection filed by plaintiff before the Tezpur 
Development Authority  
Ext.8 is objection filed by plaintiff before the D.C. Office, 
Tezpur. 

10. For the sake of brevity of the judgment this court not finds anything 

reasonable to reproduce the cross-examination part of PW-1 and all 

other witnesses. PW-4 although submitted his evidence in chief but 

subsequently, he failed to appear and face the cross-examination.  
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EVIDENCES ADDUCED BY THE DEFENDANTS 

11. In the other hand defendant side also examined three numbers of 

witnesses and for the sake of brevity of the judgment this court not 

finds anything reasonable to reproduced the cross-examination part of 

PW-1 and all other witnesses and the defendant side further exhibited 

the following documents:- 

Ext-A Misc. (J) 12/12 
Ext. B is the discharge summery of Chennai Apollo  
  Hospital,  
  Ext.C (1) is the certificate issued by the Branch 
  Manager, SBI, Mission Charali Branch on 04/08/12 
  Ext.C (2) is the certificate issued by the Chief Manager, 
  SBI, Mission Charali Branch on 27/12/12  
  Ext.D (1) to D (4) are the Land Revenue Receipts for 
  the years 1419, 1420, 1421, 1422 and 1423. 
  Ext.E is the agreement for sale dated 01/03/11 duly 
  notarized. 
  Ext.E (1) and E (2) signatures  
  Ext.E (3) and E (4) signatures  
  Ext.E (5) signature  
  Ext.E (6) signature  
  Ext.F agreement for sale dated 29/02/12 
  Ext.F (1) to F (3) signatures  
  Ext.F (4) to F (6) signatures  
  Ext. F (7) signature of Sri Anjan Kr Deb 
  Ext. F (8) signature of Sri Nagesh Ghosh 
Ext. G the registered sale deed No.2244  
  Ext.G (1) toG (7) are signatures of Sri BadalCh.Baroi 
  Ext.G (8) and G (9) are signatures  
  Ext.G (10) signature of Sri Anjan Kr Deb 
  Ext.H the Jamabandi 
  Ext.I (1) to I (3) receipts 
  Ext.J (1) and J (2) are two electricity bills 
  Ext.K the original summon.  
  Ext.L the Current Account Opening Form  

Ext.L(1) and L (2) are the two photographs  Ext.L 
(3) specimen signature 

  Ext. M KYC form (proved in original).  
  Ext.M(1) photo copy of PAN card  
  Ext.M(2) photo copy ofelectricity bill.  
  Ext. N specimen signature 
  Ext. N (1) Signatures 
  Ext.O is the Statement of Account.  
  Ext.O (1) to Ext.O (14) signatures 
  Ext. P certificate 
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  Ext.P (1) signature of DW-3 
DISCUSSION, DECISSION AND REASONS FOR SUCH DECISION 

12. Issue No.1:CAUSE OF ACTION   

 Issue no-1 of this relates to the cause of action. The defendants 

in their written statement categorically pleaded that this suit has 

no cause of action. In the legal system, a “cause of action” is a 

set of facts or legal theory that gives an individual or entity the 

right to seek a legal remedy against another. This applies to the 

filing of a civil lawsuit for such wrongs as property damages, 

personal injury, or monetary loss, as well as to criminal wrongs 

such as battery, theft, or kidnapping. A cause of action may 

come from an act or failure to act, breach of duty, or a violation 

of rights, and the facts or circumstances of each specific case 

often have a significant effect on the case.  

 In other words Cause of Action of a law suit defined as bundle of 

facts affirmed by one party and denied by the other side. 

Assertion of certain facts and denial from the other side, gives 

rise of a bonafide dispute between the parties and said dispute 

considered to be cause of action for a law suit. 

 The plaintiff brought instant lawsuit against the defendants 

alleging, inter-alia, that defendant no-1 after entering into an 

written agreement of sale for sale and purchase of the suit 

property to the plaintiff on 07/12/10 and further receiving an 

amount of Rs.50,000/- as advance out of total sale consideration 

of Rs.65,00,000/-, declined to execute registered sale deed in his 

favour on being requested by the plaintiff on several occasions. 

It is further pleaded that defendant no-1 illegally and 

fraudulently sold out the suit land to defendant no-2 cheating 

the defendant no-1.  

 Per contra, the defendants submitted their written statements 

denying the entire contentions of the plaintiff. The defendants 

further pleaded that plaintiff failed to perform his part of contract 
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as per the terms of the agreement of sale executed between 

them. The defendants further pleaded that as the plaintiff failed 

to perform his part of contract the defendant no-1 facing 

financial hardship sold out the suit land to defendant no-2 and 

plaintiff was aware of all those facts as plaintiff took return 

Rs.25000/- and left remaining balance amount as compensation.   

 The facts asserted by the plaintiff in his plaint subsequently 

denied by the defendants and such assertions and denials gives 

rise of cause of action. There are many points of controversy 

raised from the pleadings of assertions and denials put 

forwarded by both the sides and those controversy requires 

proper adjudication in the instant law suit.  

 Therefore, in the light of the above said discussion, this court is 

of the considered opinion that instant suit has cause of action to 

decide and accordingly, Issue No.1 is answered in affirmative 

and in favour of the plaintiff.  

Issue No.2: MAINTAINABILITY 

13. This issue relates to the plea of maintainability of the suit put forwarded 

by the defendants in their written statement. The defendant‟s side in 

their written statement failed to plead specifically as to why the suit is 

not maintainable. Order 8 Rule 2 CPC mandates that the parties must 

raise the plea of maintainability specifically. In this case, on careful 

perusal of the entire case record, it is seen that the defendants have not 

pleaded as to why the suit is not maintainable. Accordingly, this Court 

finds the suit is maintainable. Hence, issue No.2 is answered in 

affirmative in favour of the plaintiff. 

Issue No.3:PLEA OF WAIVER, ESTOPPELS AND ACQUIESCENCE 

14. This issue relates to whether the plaintiff suit is barred by principle of 

waiver, estoppels and acquiescence.It is seen that the answering 

defendants though pleaded in their written statements that the plaintiff‟s 

suit is barred by principle of waiver, estoppels and acquiescence but 

they did not adduce any oral evidence in support of their plea. Hence, it 
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can be safely concluded here that plaintiff‟s suit is not barred by 

principle of waiver, estoppels and acquiescence. Accordingly, the Issue 

No.3 is answered in affirmative and in favour of the plaintiff. 

15. Issue No.4:Whether on 07-10-2010 the plaintiff entered into an 
agreement for sale with the defendant No.1 for sale of the 
schedule-land for a consideration of Rs.65,00,000/- and paid an 
advance consideration of Rs.50,000/- to defendant No.1? 
This issue relates to the crux of the dispute. The plaintiff brought the 

instant law suit against the defendant Badal Ch. Barhoi contending that 

on 07-12-2010, there was an agreement of sale executed between them 

for sale and purchase of the schedule suit properties on a consideration 

of Rs.65 Lakhs and he further paid an advance amount of Rs.50,000/- 

through a cheque. It is further pleaded by the plaintiff in his plaint that 

on different occasions he has visited defendant no-1 with a sum of 

Rs.20 Lakhs, Rs.40 Lakhs and entire sale consideration respectively but 

defendant declined to accept the amount and further declined to 

execute the registered sale deed on his behalf. Hence, the real point of 

controversy that divulges from the pleadings on record that whether 

there was an agreement of sale executed between the plaintiff and 

defendant for sale and purchase of the suit properties on consideration 

of Rs.65,00,000/-. The defendant Badal Baroi in para No.5 of his written 

statement categorically admitted that he entered into an contract of sale 

with the plaintiff on 07-12-2010 and there was stipulation in the 

agreement that the plaintiff would pay to the defendant Rs.20 Lakhs in 

the month of December, 2010, and another Rs.20 Lakhs in the month of 

January and balance amount of Rs.19,50,000/- in the month of August, 

2011. The defendant further pleaded that plaintiff did not come forward 

to pay the single penny after entering into the agreement as he could 

not manage the funds. Hence, it is seen from the pleadings of the 

defendant side that execution of agreement of sale and purchase of the 

suit properties between the plaintiff and defendant no-1 was duly 

executed and Ext.1 appears to be the proof of that transaction. 

Accordingly, from the admission part of the defendant as disclosed from 

the para No.5 of written statement this court finds that admitted facts 
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need not be proved further and accordingly it can be safely concluded 

here by way of deciding that there was an agreement of sale of suit 

properties dated 07-12-2010 duly executed between the plaintiff and 

defendant and plaintiff had paid Rs.50,000/- as advance to the 

defendant. Accordingly, Issue No.4 is answered in affirmative and in 

favour of the plaintiff.  

16. Issue No.5: Whether the defendant No.1 didn’t execute the 
sale-deed in spite of the plaintiff’s repeated request and 
therefore, has failed to perform his part of the contract? 
The plaintiff in his pleading categorically pleaded that on 15-12-2010, 

22-12-2010 and 30-12-2010 he tendered Rs.20 lakhs only to the 

defendant no-1 but defendant no-1 specified that he would get 

measured the land through Lat Mandal and shall accept the amount. It 

is further pleaded by the plaintiff that in the month of January, 2011 on 

several occasions i.e. on 20-01-2011, 24-01-2011 and 30-01-2011 he 

tendered Rs.40 Lakhs to the defendant but defendant no-1 stated that 

due to some urgent work, he was unable to pursue measurement of the 

land and he shall accept the balance amount after demarcation of the 

land. The plaintiff further pleaded that in the month of August/2011 on 

several occasions he tendered the balance consideration amount of 

Rs.64,50,000/- to the defendant no-1 and requested him to execute the 

registered sale deed, but defendant no-1 did not accept the balance sale 

consideration amount stating that at any cost he shall get measured the 

land through Lat Mandal by demarcating the land. The plaintiff further 

contended that on 05-03-2012, 15-03-2015, 16-03-2012 and 17-03-

2012 he approached the defendant no-1 to accept the balance 

consideration amount and execute registered sale deed in his favour but 

defendant no-1 again refused to accept the balance consideration 

amount contending that he will measure the land through Lat Mandal 

and failed to file petition before the Revenue Circle and refused to 

execute registered sale deed. 

17. On contrary, the defendant Badal Barhoi in his written statement stated 

that plaintiff never approached him to pay balance amount and further 
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pleaded that plaintiff had no necessary funds and the plaintiff has given 

notice through pleading to produce income tax return to show that he 

has necessary fund available immediately after the agreement was 

entered into or at the time when the suit was filed or even thereafter. It 

is further pleaded by the defendants that the plaintiff failed to obtain 

permission in compliance with the terms and condition of the 

agreement.That plaintiff agreed to receive back half of Rs.50,000/- i.e. 

Rs.25,000/- from the defendant no-1 amount which was returned back 

on 01-03-2011 in front of Sri Gopal Ch. Ghosh and left the half as 

compensation to the defendant no-1 for his failure to adhere to the 

terms and conditions of agreement. 

18. Hence, from the pleadings on record, it has become crystal clear that 

plaintiff claimed that he offered the balance consideration amount to the 

defendant on several dates but defendant no-1 with the pretext of 

measurement of land through demarcation did not accept amount 

tendered to the defendant no-1. Per contra, the defendant no-1 pleaded 

that plaintiff never offered any amount after execution of agreement of 

sale as plaintiff does not have any sufficient necessary funds with him. 

19. In this case, plaintiff examined as many as 7 (seven) nos. of witnesses, 

out of which PW-1 is the plaintiff himself and he during his cross-

examination categorically affirmed that he offered Rs.20 Lakhs to the 

defendant on 15-12-2010 and he further stated that he deposited the 

amount to the account of his Bank of Maharashtra. He in his cross-

examination further deposed that when he went to pay Rs.40 Lakhs he 

brought Rs.30 lakhs from bank of Maharashtra and Rs.10 Lakhs from 

factory and when defendant refused to accept the same in cash he put 

the money in respective places from where he took it. In this case, the 

defendant no-1 through his written statement gave notice to the plaintiff 

to produce his Account details including the Income Tax Return to prove 

his capacity to pay the balance consideration amount and even after 

knowing about such facts, the plaintiff failed to make any endeavor to 

show his financial capacity. The defendant during adducing evidence 
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before this court exhibited the Account details of the plaintiff belong to 

Bank of Maharashtra and those were exhibited as Ext.O. Ext. O(1) series 

appears to be Bank account transaction details that supported by DW-3. 

On careful perusal of those bank account details of plaintiff that started 

from 02-12-2010 to 15-07-2011 nowhere it is disclosed that plaintiff has 

deposited Rs.30 Lakhs to his account as he claimed in his cross-

examination. Plaintiff further in his cross-examination stated that he on 

several occasions visited the defendant no-1 to pay the amount and on 

being denied he again kept those amounts to Bank of Maharashtra. 

There is no entry in account statements that may substantiate the 

contention of plaintiff. The period of account definitely disclosed the 

date when the plaintiff allegedly visited the defendant no-1 to pay the 

amount and there is no entry in the record of his bank accounts showing 

that he has deposited those amounts again to the concerned 

Maharashtra Bank account. As such the plea regarding offering the 

amount of Rs.20 Lakhs and subsequently Rs.40 Lakhsand consequent to 

that Rs.64,50,000/- to the defendant does not appears to be believable 

in nature.  

20. The plaintiff in his pleading further entreated that whenever he visited 

the defendant no-1 to pay the balance consideration amount the 

defendant no-1 on the pretext of measurement of the land declined to 

receive the same and further declined to execute the sale deed. On 

meticulous perusal of Ext.1 document it has become crystal clear that 

there is no condition like measurement of land was incorporated in 

terms of the agreement with the sale rather in the schedule of the 

agreement of sale the suit properties were categorically identified and 

mentioned. 

21.  The plaintiff himself in his cross-examination admitted that he never 

went to the Circle Officer to investigate the fact of filing application by 

Badal Barhoi for measurement of the land. The story of measurement of 

land admittedly was not incorporated in Ext.1 and PW-1 also not visited 

the office of the Circle Officer to clarify as to whether defendant no-1 
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had made any application before the office for measurement of land. 

Hence, the plea of the plaintiff not appears to be tenable in nature.  

22. Now coming to the fact of obtaining sale permission of sale, it seen that 

Ext.1 document unveiled that in page No.2 of Ext.1 it is 

emphaticallypoint out that the permission of sale has to be obtained by 

the plaintiff and there was no burden lies uponthe defendantno-1 that 

he would obtain the permission of sale and execute the registered sale 

deed. In this case, plaintiff by adducing any sort of feasible evidence 

failed to establish the fact that he had made any endeavor for obtaining 

the permission of sale from the concerned office.  

23. PW-1, PW-2 and PW-3 in their cross-examination firmly admitted that it 

was known to all that defendant no-1 was suffering from financial 

hardship during the relevant period of time and he conveyed money 

from different persons and also from bank and many people came to 

him asking to return the amount. Hence, it is seen that defendant no-1 

was suffering from financial hardship at that point of time and due to 

that he executed agreement of sale in favour of the plaintiff and same 

was incorporated in the beginning of contents of Ext.1 document. It is  

very hard to believe that a person who executed an agreement of sale 

of his property in favour of the plaintiff on consideration of Rs.65 Lakhs 

and receive a sum of Rs.50,000/- as advance consideration amount and 

subsequently declined to receive Rs.20 Lakhs, Rs.40 lakhs and the 

whole amount as claimed by the plaintiff. Accordingly, the plea in 

respect of declining to receive the amount allegedly offered by the 

plaintiff not appears to be believable in nature. 

24. If we meticulously scrutinize the entire pleadings on record coupled with 

the documents exhibited before this court, then it has become crystal 

clear that defendant No.1 subsequently by executing registered sale 

deed vide Ext.3 sold out the suit properties in favour of defendant No.2 

on consideration of Rs.10 Lakhs. It is not that defendant after had 

declineto receive the amount of Rs.64,50,000/- from the plaintiff sold 

out the land at consideration amount of only Rs.50 Lakhs, although the 
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sale consideration amount was shown in sale deed as Rs.10 Lacs. As 

such, intention of the defendant no-1 was not to deceive the plaintiff. 

DW-1 in his cross-examination admitted that vide Ext. E, agreement of 

Sale dated 01-03-2011 the schedule property was sold of Rs.50 Lakhs in 

full and final consideration and an agreement was prepared accordingly. 

Subsequently, he further deposed that he paid Rs.50 Lakhs in cash 

being the sale consideration amount and sale deed was executed on 

consideration showing the sale consideration of Rs.10 Lakhs and at the 

time of permission of sale and purchase he has not shown the sale 

consideration of Rs.50 Lakhs. Hence, from the cross-examination of DW-

1 it is seen that he had purchased the suit property from defendant 

No.1 on consideration of Rs.50 Lakhs and he had shown the sale 

consideration amount of Rs.10 Lakhs in the registered sale deed. It 

disclosed that sale consideration agreed with the plaintiff by the 

defendant No.1 was Rs.65 Lakhs and the same is higher than the 

amount fixed between the defendants later on. Hence, being a man of 

ordinary prudent a person will not execute any registered sale deed or 

sold off his property less then Rs.65 Lakhs that was the agreed amount 

fixed between plaintiff and defendant No.1 and only a fool can do that. 

As such, considering that aspect, it is hard to believe that defendant 

actually declined to accept the total sale consideration amount of Rs.64, 

50,000/- that was allegedly offered by the plaintiff to the defendant 

No.1.  

25. During the time of argument, learned advocate appearing on behalf of 

the defendant emphatically submitted that Ext.1 document cannot be 

legally enforced as the calculated amount that was agreed to be paid by 

the plaintiff to defendant also not comes up to Rs.65 Lakhs. In the light 

of argument put forwarded by the learned advocate appearing on behalf 

of the defendant, this court has perused the contents of Ext.1 document 

and from where it is seen that there was stipulation in the agreement 

that plaintiff would pay to the defendant no-1 Rs.20 Lakhs in the month 

of December, 2010, another Rs.20 Lakhs in the month of January, 
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2011and balance amount of Rs.19,50,000/- in the month of August, 

2011 and  on mathematical calculation the amount came up to 

Rs.60,00,000/- including the amount of Rs.50,000/-. Hence, it is seen 

that if the court passes the decree to enforce Ext.1 document then also 

only a sum of Rs.60 Lakhs would be paid to the defendant no-1 and the 

witnesses during their cross-examination admitted the mistake in figure 

and but theyhave not deposed anything upon which this court may 

presume that there was any endeavor or attempt made by the plaintiff 

to rectify the defect in view of Section 28 of the Specific Relief Act.  

26. Furthermore, if we meticulously peruse the Ext.1 document then it 

appears that in 2nd page of the Ext.1 it clearly reflects just before the 

schedule of the suit land, 1 ½ lines were written in separate inks and 

learned advocate Sri Runup Pandit during his cross-examination as PW-5 

categorically admitted such fact that Ext.1 (Ext.C)(a) is written in 

different ink and same was written in the middle portion.The remaining 

line in one ink and he did not make any initial to authenticate the 

addition. He admitted that three linesat 2nd page of the deed was totally 

different.  

27. The plaintiff also admitted such fact during his cross-examination. On 

meticulous perusal of 2nd page of Ext.1 document it can be seen that it 

was agreed that within the month of August, 2011 if the money was not 

paid, then agreement will be cancelled and immediately after those 

words, 1 ½ lines in separate ink were added stating that “if he fails to 

repay the advance amount of Rs.50,000/- by August, 2011 then 

agreement will be enforced. The newly introduced lines were admittedly 

written and  incorporated later on as the meaning of those newly added 

lines categorically disclosed contradictory meaning of the earlier lines 

and before incorporating  those newly added lines no authentication was 

made by PW-5 who has written those lines in Ext.1 document. As such, 

a strong presumption can be drawn upon against the words those were 

newly incorporated in Ext.1 document and same was exhibited as Ext. C 

(a). 
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28. In the agreement vide Ext.1 the burden was shifted upon the plaintiff to 

obtain necessary permission from the concerned authority for execution 

of sale deed but plaintiff failed to make any endeavor or attempt to 

obtain sale permission for execution of registered sale deed.  

29. Therefore, in the light of aforesaid discussion, this court is of considered 

opinion that plaintiff never put forwarded any request for execution of 

registered sale deed and the defendant no-1 has not failed to perform 

his part of contract. Accordingly, Issue No.5 is answered in negative and 

against the plaintiff.  

30.  Addl. Issue No.9:Whether plaintiff was always ready and 

willing perform his part of the contract? This additional issue was 

framed considering the nature of pleadings during the preparation of 

judgment for proper adjudication of the dispute in hand. As it is a case 

of specific performance of contractthe “willingness” and “readiness” 

of the plaintiff to perform his part of contract has to be resolved by way 

of framing a separate additional issue on that aspect. My predecessor-

in-office due to oversight failed to framed that issue and subsequently 

during the hearing of argument, it has come to the knowledge of the 

court and consequent to that for the ends of justice and to decide the 

real point of controversy between the parties this court has framed this 

additional issue No.9 exercising the power conferred under Order 14 

Rule 3 of CPC during the preparation of the judgment.  

31. Plaintiff in para No.10 of the plaint categorically pleaded that plaintiff 

was /is ready to pay balance sale consideration amount to the defendant 

no-1 at any moment and defendant Badal Barhoi in response to the 

pleadings of the plaintiff firmly pleaded that plaintiff has no financial 

capacity to fulfill is part of the contract and further he did not come 

forward to pay a single penny after entering into the contract as he 

could not manage the funds. The defendant during the time of 

argument categorically submitted before this court that relief of specific 

performance is a discretionary relief. While considering grant of such a 

relief, the court is to look into the conduct of the plaintiff prior filing of 
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the suit and subsequent filing of the suit. It is further argued that 

evidences of PW 1, PW-2 and PW-3 clearly show that the plaintiff was 

never ready with money. The learned Advocate appearing on behalf of 

the defendant referred the judgment of the Hon‟ble Supreme Court 

reported in (2010) 10 SCC 512 and where Hon‟ble Supreme Court in 

para 9 of the judgment held as under : 

  “The continuous readiness and willingness on the part of the 

plaintiff is a condition precedent to grant the relief of specific 

performance. This circumstances is material and relevant and 

is required to be considered by the Court while granting or 

refusing to grant the relief. If the plaintiff fails to either aver 

or prove the same he must fail. To adjudge whether the 

plaintiff is ready and willing to perform his part of the 

contract, the court must take into consideration the conduct of 

the plaintiff prior and subsequent to the filing of the suit along 

with other attending circumstances. The amount of 

consideration which he has to pay to the defendant must of 

necessity he proved to be available.  Rightly from the date of 

execution till date of decree he must prove that he is ready 

and has always been willing to perform his p-art of the 

contract. As stated, the factum of his readiness and 

willingness to perform his part of the contract is to be 

adjudged with reference to the conduct of the party and the 

attending circumstances.” 

32. Per contra, learned advocate appearing on behalf of the plaintiff side 

during the argument hearing categorically submitted before this court 

that as per ratio of our Hon‟ble parent High Court referred as Zakir Ali 

Khan and Ors –Vs- Maskandar Ali, 2014 (5) GLR 402,  the 

necessary averment in the plaint is sufficient to prove the readiness and 

willingness and further it was held that continuous pursuing of the suit 

for specific performance is sufficient proof of the point of readiness and 

willingness. 
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33. Taking notes of the rival submissions made before this court by learned 

counsel appearing on behalf of both sides, this court finds that Hon‟ble 

Supreme Court in His Holiness Acharya Swami Ganesh Dassji v. 

Sita Ram Thapar, 1996 (4) SCC 526 observed that readiness which 

may be meant is capacity of the plaintiff to perform the contractand that 

would include the financial position to pay the purchase price and as far 

as willingness to perform the contract is concerned conduct of the 

plaintiff has to be properly scrutinized along with the attending 

circumstances.  

34. Again, in I.S.Sikandar (D) By Lrs.& Ors vs K.Subramani & Ors 

(2013) 15 SCC 27, Hon‟ble Supreme Court decided that the plaintiff is 

required to prove that from the date of execution of agreement of sale 

till the date of the decree, he was always ready and willing to perform 

his part of contract. In this case looking the attending facts and 

circumstances, the court upheld the view of the trial Judge that the 

plaintiff had no money to pay the balance sale consideration and was 

apparently not capable of making necessary arrangement for payment 

of balance consideration.  

35. Hon‟ble Supreme Court in Civil Appeal No.2244 of 2018, Kalwati 

through LHs –vs- Rakesh Kr. and othersset aside the findings of 

the High Court and upheld the judgment and decree of the trial court 

where the trial court dismissed the suit of the plaintiff opining that the 

plaintiff did not have resources to purchase the disputed land. Further, 

plaintiff was not assessed to income tax or filed any income tax return 

and trial Judge further held the plaintiff did not have a means to pay the 

balance consideration and was not ready and willing to perform his part 

of the contract at all the times.  

36. Hence, from the aforesaid ratio of the Hon‟ble Supreme Court it has 

become crystal clear that Hon‟ble Supreme Court in catena of judgments 

held that the readiness may be definedas the capacity of the plaintiff to 

perform the contract which includes his financial position to pay 
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purchase price and for determining his willingness to perform his part of 

contract, the conduct has to be properly scrutinized.  

37. The ratio decidendi of the Hon‟ble Apex Court as discussed above 

appears to be contradictory with the finding of our Hon‟ble parent High 

Court where it has been held in Zakir Ali Khan and Ors –Vs- 

Maskandar Ali, 2014 (5) GLR 402 that necessary averment of plaint 

is sufficient to prove his readiness and willingness. Whereas Hon‟ble 

Supreme Court in dozen of judgments decided that readiness has to be 

adjudicated in terms of the financial capacity of the plaintiff to pay the 

sale consideration amount. Accordingly, the ratio decidendi enunciated 

by the Hon‟ble Supreme Court has to prevail over the ratio decidendi of 

our Hon‟ble parent High Court. 

38. Learned Advocate appearing on behalf of the plaintiff during the time of 

argument further argued that to prove readiness and wiliness plaintiff 

need not to deposit money or vouch a concluded scheme for financing 

the transaction and in support of his submission the learned counsel 

referred one decided case law of Privy Council in leading case Bank of 

India Ltd & Ors Vs. Jamsetji A.H Chinmoy & Chinmoy Company, AIR 

1950 PC 90 and same was referred by Hon‟ble Apex Court in A. 

Kanthamani Vs. Nasreen Ahmed 2017 AIR SC 1236.  

39. I have carefully gone through the judgments referred by the plaintiff 

side and it finds that factual matrix of both the aforesaid cases are not 

tallied with the factual matrix of this case and as such the ratio of the 

aforesaid case not followed with.  

40. Now arriving again to the present case in hand this court finds fromthe 

attending circumstances as well as pleadings of the case, that 

defendants filed a petition vide No.1404 dated 19-11-2013 under Order 

11 Rule 14 of CPC praying before the court to ask the plaintiff for 

production of his bank statement including the income tax return and 

the plaintiff vehemently objectedand thereafter plaintiff failed to 

produce any of those documents to show his financial capacity to pay 

the sale consideration amount.  
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41. As per the evidence of plaintiff witnesses, the defendant was in financial 

hardship during the relevant point of time and defendant further in para 

No.6 of his written statement asked the plaintiff  to show his financial 

capacity to purchase the suit land by paying the entire sale 

consideration and plaintiff even after getting proper notice of the fact 

through the pleadings of the defendant no-1 failed to furnish any of his 

bank accounts or income tax return to display his financial capacity to 

pay the entire balance consideration amount of Ext.1 agreement of sale. 

The defendant during the time of adducing evidence exhibited certain 

bank statements vide Ext.C that shows and proves the financial liabilities 

of the defendant No.1. The defendant further exhibited the account 

details of the plaintiff vide Ext.O (1) and (2) and from there nothing has 

been disclosed that may prove the financial capacity of the plaintiff to 

pay the balance sale consideration amount to the plaintiff. As such, from 

the attending circumstances it can be safely concluded here by way of 

observing that plaintiff was not have any means to pay the balance 

consideration and was not ready and willing to perform his part of 

contact at all the times. The plaintiff ought to have established his 

financial capacity even after filing petition No.1404 dated 19-11-2013 by 

the defendant to direct the plaintiff for producing his bank statements 

and to submit his income tax return but plaintiff vehemently refused. 

The plaintiff ought to have submitted his income tax return to establish 

his readiness and willingness before this court to purchase the suit land.  

42. Therefore, in the light of the aforesaid discussion and evidence on 

record, it can be safely concluded here that plaintiff was not always 

ready and willing to perform his part of the contract. Accordingly, addl. 

Issue No.9 is answered in negative and against the plaintiff. 

43. Issue No.6 &7:- Issue no-6 towhether defendant no-1 

fraudulently sold the suit land to defendant no-2 vide 

registered sale deed no-2244 of 2012 dated-26/12/2012? And 

Issue No-7 whether the registered sale deed no-2244 of 2012 

dated-26/12/12 is fraudulent, null and void and liable to be 
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cancelled? Both the issues are co-relates and that is why both were 

taken together for discussion and decision.  

44. The plaintiff in his plaint in para No.13 A pleaded that in the first week 

of March, 2013 Gopal Ch. Ghosh told the plaintiff that he has purchased 

the suit land from Badal Barhoi and on enquiry before Senior Sub-

Registrar office, Tezpur he came to know that vide registered Sale Deed 

No.224/2012 defendant Badal Barhoi sold the suit land on consideration 

of 10 Lakhs to Gopal Ch. Ghosh. Hence, the plaintiff pleaded that suit 

land was purchased by defendant No.2 during the pendency of the suit 

and prayed to cancel the sale deed. The plaintiff in his pleading further 

pleaded that he came to know about such Sale Deed for the first time 

on 05-03-2013 and subsequently defendant No.2 has been impleaded in 

this suit and defendant No.2 contested the suit by filing written 

statement both in law and facts. Defendant No.2 in para No.7 of W/S 

categorically pleaded that sale deed between the defendants was finally 

executed on 26-12-2012 and entire development kept on making 

petition before the office of D.C. Sonitpur for permission and sale deed 

was executed on obtaining permission and the name of the defendant 

No.2 was mutated in the land records.  

45. In the light of the pleadings on record, I have carefully travelled through 

the oral as well as documentary forms of evidences adduced by both the 

sides and from where it is seen that vide Ext. E dated 01-03-2011 and 

Ext.F dated 29-02-2012 there was agreement of sale of suit land 

executed between the defendant No.1 and 2 and subsequently vide 

Ext.G the suit land was purchased by defendant No.2 from defendant 

No.1 vide the Sale Deed No.224 dated 26-12-2012.The plaintiff brought 

the instant suit on 05-04-2012 and that indicates the land was sold 

during the pendency of the suit. Hence, the sale deed executed by 

defendant no-1 in favour of defendant no-2 appears to be barred under 

section-52 of T.P Act and doctrine of lis-pendense will apply 

notwithstanding fact that right of subsequent purchaser could be 

protected under section-19(b) of Specific Relief Act. Furthermore the 
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fate of the sale deed executed during the pendency of the suit will be 

adjudicated after the outcome of the entire dispute in hand.  

46. From the averments of defendants one pertinent question disclosed as 

to whether the plaintiff was aware about obtaining permission by 

defendant No.2 from the competent authority to purchase the suit land? 

PW-1 in his cross-examination admitted that when Gopal Ch. Ghosh was 

trying to sell the land no injunction order was passed but the suit was 

going on and he came to know only when Gopal Ghosh purchased the 

land. He is shown Misc. (J) Case No.12/12. Ext.A is the written objection 

filed by Badal Barhoi in Misc. (J) case. On 30-04-2012 he by showing 

the Misc. (J) case No.12/12, requested Tezpur Development Authority 

not to give permission for sale of the land. He further deposed in his 

cross-examination that he did not inform the court about filing another 

application that he by showing Misc. (J) case has raised objection before 

various departments, but as the case was disposed of quickly he could 

not file any application.  

47. From the cross-examination part of PW-1 it has become crystal clear 

that plaintiff wrongly stated in para No.13A that he came to know about 

sale and purchase of the suit land by Gopal Ch. Ghosh on 05-03-2013 as 

he in his cross-examination categorically acknowledged that in Misc.(J) 

case No.12/12, Ext.A is the written objection filed by defendant No.1 

and where it was mentioned about the payment of Gopal Ch. Ghosh as 

sale consideration. He further submitted written objection before the 

Tezpur Development Authority for not giving permission of the sale of 

the land. Hence, the pleading of the plaintiff regarding the contention of 

knowing about the sale and purchase that took place between the 

defendants first time after execution of the sale deed, as he claimed in 

his plaint not appears to be sustainable in nature.  

48. Therefore, in the light of the aforesaid discussion, it is seen that 

defendant No.2 has purchased the suit land from the defendant No.1 in 

the year 2012 and leaving apart the alteration of the Ext.1 agreement of 

sale, this court finds that said agreement of becomes inoperative in the 
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month of August, 2011 and defendant No.1 after executing 2 nos. of 

agreements of sale vide Ext. E and F finally executed the registered sale 

deed in favour of the defendant No.2 in the month of December/2012 

on obtaining proper permission from concern authorities. All the above 

said facts makes defendant No.2 to be a subsequent and bonafide 

purchaser and plaintiff was very much aware about the agreement of 

sale and sale deed when the process going on between the defendants 

during the pendency of the suit.  

49. To sum up the aforesaid discussion it can safely concluded here that 

plaintiff side failed to adduce anything tenable upon which it can be held 

that defendant No.1 fraudulently sold the suit land to defendant 

No.2and consequently the sale deed may be declared null and void.  

50. Furthermore, from the aforesaid discussions it has already been clear 

before this court that plaintiff although entered into an agreement of 

sale with the defendant No.1 for purchasing the suit land on 

consideration amount of Rs.65 Lakhs but subsequently failed to perform 

his part of contract and further failed to obtain permissionfrom the 

competent authority by complying the stipulated terms and conditions of 

Ext.1 document. Hence, both the Issue Nos. 6 and 7 answered in 

negative and against the plaintiff.  

51. Issue: - To what reliefs the plaintiff is entitled to? In the light of 

discussion and decision of Issue No-4, it has already seen that on-

07/10/2010 the plaintiff entered in to an agreement for sale with 

defendant no-1 for sale and purchase of the suit land on consideration 

of Rs.65,00,000/- and paid Rs.50,000/- to the defendant no-1 as 

advance. In the light of discussion and decision of Issue no-5 it has 

already decided that plaintiff never put forwarded any request to 

defendant no-1 for performing his part of contract. In the light of 

discussion and decision of Additional Issue no-9, it further proved that 

plaintiff was never ready and willing to perform his part of contract. The 

defendant in their written statement pleaded that defendant no-1 

returned advance amount of Rs.25000/- to plaintiff and the plaintiff 
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compensated the defendant no-1 by not being paid the remaining 

amount of Rs.25000/- out of total advance of Rs.50,000/-. Although the 

defendants put forwarded the aforesaid pleas regarding payment of 

Rs.25000/- to plaintiff by the defendant no-1, but during the adducing 

evidence the defendant side failed to adduce cogent and trustworthy 

evidence to prove such facts.  

52. Hence, at this stage it can be safely be held that plaintiff is entitled to 

get back of his advance amount of Rs.50000/- without any interest as it 

has been proved before this court that plaintiff himself failed to perform 

his part of contract. In other words it can be said that agreement of sale 

dated-07/10/2010 could not be performed due to fault of the plaintiff.  

53. More also it is settled law that remedy for specific performance is an 

equitable remedy and is in the discretion of the court, which discretion 

requires to be exercised according to settled principles of law and not 

arbitrarily as adumbrated under Section 20 of the Specific Relief Act 

1963 (for short, 'the Act'). Under Section 20, the court is not bound to 

grant the relief just because there was valid agreement of sale.  

54. Therefore in the light of discussions and decisions of all the foregoing 

issues, in the result this court finds that plaintiff is entitled to get the 

advance money of Rs.50000/- from the defendant no-1 without any 

interest. Accordingly, this issue is answered partly in affirmative and in 

favour of the plaintiff.  

55. In this case the defendant No.2 as DW-1 during his cross-examination 

admitted that although he has purchased the suit properties from the 

defendant No.1 at a consideration of Rs.50 Lakhs but in the sale deed 

value was shown to be Rs.10 Lakhs only. Hence, from the version of 

DW-1 it has become crystal clear before this court that the sale deed 

was executed between the defendant No.1 and defendant No.2 by 

concealing original sale consideration amount to avoid the actual 

registration fees and stamp duty before the registering authority. 

Considering that aspect this court thinks it fit and proper to ask the Sr. 

Sub-Registrar, Sonitpur, Tezpur to collect the additional registration fees 

https://indiankanoon.org/doc/1009821/
https://indiankanoon.org/doc/1009821/


 

 

 

 

 

27 

Title Suit No-10 Of 2012 

(Sri Sajal Singha Vs. Sri Badal Chandra Barhoi and Another) 

 

  

including stamp duty of remaining Rs.40 Lakhs from the concerned 

defendants. Further both the defendants are directed to execute a 

rectification deed of sale in continuation to their earlier sale deed by 

paying the requisite stamp duties and fees of remaining Rs.40 Lakhs, 

that they have earlier avoided to pay and deposit before the Sub-

Registrar Office.  

56. Both the defendants are directed to deposit additional registration fees 

and stamp duties over the remaining sale consideration of Rs.40 Lakhs 

before the Sr. Sub-Registrar, Sonitpur, Tezpur by away of executing a 

rectification sale deed within three months from the date of passing this 

decree. Let copy of judgment and decree be forwarded to Senior Sub-

Registrar, Sonitpur, Tezpur and Deputy Commissioner, Sonitpur, Tezpur. 

57. In the result plaintiff suit is decreed partly without any cost by 

passing the following decrees :- 

1. The defendant no-1 is directed to pay the plaintiff Rs.50000/- 

within 3 months; 

2. The defendant shall pay 6% interest over the total decreetal 

amount to the plaintiff if the defendant no-1 failed to realize the 

amount within three months of passing the decree; 

3. The plaintiff is not entitled to cost of the proceeding as he failed 

to prove his readiness and willingness to perform his part of 

contract. 

58. Prepare a decree accordingly. The judgment is pronounced and 

delivered in open court under the hand and seal of this court on-3rd day 

of August 2019.  

59. The suit is disposed of accordingly.  

 

CIVIL JUDGE, SONITPUR 
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APPENDIX 

 
1. Plaintiff’s witnesses:- PW-1 Sri Sajal Singh 

PW-2 Sri Manash Dutta  
PW-3 Sri Swapan Mandal 
PW-4 Sri TapanBarhoi 
PW-5 Sri RunupPandit 
PW-6 Sri ParitoshDey 
PW-7 Md. Maidul Islam 

2. Plaintiff’s exhibits    :-  
 
  Ext.1 is the Deed of Advance, i.e. Baina Nama 
  Ext.1 (1) and 1(2) are signatures of plaintiffSajal Singh 
 Ext.1 (3) and 1(4) are signatures of Sri BadalCh.Baroi 
  Ext.1 (5) issignature of witness Sri Manash Dutta 
  Ext.1 (6) issignature of witness Sri Swapan Mandal 
  Ext.1 (7) issignature ofDrafter Sri RunupPandit 
  Ext.2iscertified copy of Jamabandi of P.P No.37 
  Ext.3 is the registered sale deed No.2244 for the year 
  2012 of Tezpur Sub-Registry Office, registered on 26-12-
  2012. 
  Ext. 3(1) is the scan copy of the said registered Sale Deed 
  No.2244 for the year 2012 of Senior Sub-Registrar Office, 
  Tezpur. 
  Ext.4iscertified copy of Sale Permission  
  Ext.5iscertified copy of No objection from Tezpur  
  Development Authority  
  Ext.6isobjection filed by plaintiff before the Tezpur  
 Municipal  
  Ext.7isobjection filed by plaintiff before the Tezpur  
 Development Authority  
  Ext.7 (1) is the signature of Siranjeev Saikia. 
  Ext.8isobjection filed by plaintiff before the D.C. Office, 
  Tezpur. 

Ext.10 is the document submitted by Debabrata Bose. 
Ext.10 (1) is the signature of Debabrata Bose.  
Ext.11 is the land sale permission file of Sri Badal Barhoi  
Ext. 11 (1) is the land sale permission of Badal Barhoi  
Ext.11 (2) is the signature of Sanjeev Saikia dated 21-03-
2012 
Ext.11 (3) is the signature of the then Chairman of 
TapanGanglyExt.11 (4) is the signature of Member-
Secretary Anup Das  
Ext.11 (5) is the said proposal.  
Ext. 11 (6) is the signature of Member Secretary Anup 
Das  
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Ext. 11 (7) is the signature of the then Chairman of TDA, 
TapanGanguly 
Ext.11 (8) is the NOC issued by Tezpur Development 
Authority vide NOC No. TDA/NOC/Land/Ward 
No.15/424/2012 dated 05-04-2012.  
Ext. 11 (9) is the RTI application dated 02-05-2012 
submitted by Sajal Singh seeking information about the 
permission.   
Ext.11 (10) is the reply dated 09-05-2012 given to Sajal 
Singh. 
Ext. 11 (11) is the signature of the then Member 
Secretary Anup Das 
Ext.11 (12) is the site plan attached to the NOC for sale 
of land.  
Ext.11 (13) is the signature of Sanjeev Saikia, Junior 
Engineer.  
Ext. 11 (14) is the signature of the then Member 
Secretary Anup Das. 

   
3. Defendant’s witnesses:- DW-1 Sri Gopal Ch. Ghosh 

    DW-2 Sri Anjan Kr. Deb  
    DW-3 Sri BhaskarJyotiBaidya 

4. Defendant’s Exhibits               :-  
 

  Ext. A is the Bank account of BiswajeetGope,  
  Ext. B is the discharge summery of Chennai Apollo  
  Hospital,  
  Ext.C (1) is the certificate issued by the Branch  
  Manager, SBI, Mission Charali Branch on 04/08/12 
  Ext.C (2) is the certificate issued by the Chief Manager,  
  SBI, Mission Charali Branch on 27/12/12  
  Ext.D (1) to D (4) are the Land Revenue Receipts for 
  the years 1419, 1420, 1421, 1422 and 1423. 
  Ext.E is the agreement for sale dated 01/03/11 duly 
  notarized. 

Ext.E (1) and E (2) signatures of Sri BadalCh.Baroi 
  Ext.E (3) and E (4) are signatures of Gopal Chandra 
  Ghosh 
  Ext.E (5) is signature of Sri Anjan Kr Deb 
  Ext.E (6) is signature of Sri Nagesh Ghosh 
  Ext.F is the agreement for sale dated 29/02/12 
  Ext.F (4) to F (6) are signatures of Gopal Chandra 
   Ghosh 
  Ext.F (7) is signature of Sri Anjan Kr Deb 
  Ext.F (8) is signature of Sri Nagesh Ghosh 

Ext.G is the registered sale deed No.2244 for the year 
2012 of Tezpur Sub-Registry Office, registered on 26-
12-2012. 
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  Ext.G (1) toG (7) are signatures of Sri BadalCh.Baroi 
  Ext.G (8) and G (9) are signatures of Gopal Chandra 
  Ghosh 
  Ext.G (10) is signature of Sri Anjan Kr Deb 
  Ext.H is the Jamabandi 
  Ext.I (1) to I (3) are the three receipts issued by the 
  Tezpur Municipal Board  
  Ext.J (1) and J (2) are two electricity bills showing 
   change of electricity connection in name of Gopal 
  Chandra Ghosh 

  Ext.K is the original summon.  
  Ext.L is the Current Account Opening Form (proved in 
  original) in the name of Sri Sajal Kumar Singh.  
  Ext.L (1) and L (2) are the two photographs of Sajal
  Kumar Singh.  
  Ext.L (3) is the specimen signature of Sajal Kumar 
  Singh.  
  Ext. M is the KYC form (proved in original).  
  Ext.M (1) is the photo copy of PAN card  
  Ext.M (2) is the photo copy ofelectricity bill.  
  Ext. N is the specimen signature form (proved in  
  original). 
  Ext. N (1) is the relevant signatureof Sri Sajal Kumar 
  Singh.  
  Ext.O is the Statement of Account.  
  Ext.O (1) to Ext.O (14) are signatures of Sajal Kumar 
  Singh with official seal.  
  Ext. P is the certificate printed on official  letter-head 
  of the bank with bank‟s official seal under signature of 
  DW-3, Sri Bashkar JyotiBaidyawith his official seal.  
  Ext.P (1) is signature of DW-3 
 

 
CIVIL JUDGE, SONITPUR 

 


